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ORDINANCE 2011-161
AN ORDINANCE APPROVING THE SETTLEMENT OF A DISPUTE AMONG THE CITY OF JACKSONVILLE, JEA, JOHN CARLO, INC. AND BELLSOUTH TELECOMMUNICATIONS, INC., WITH RESPECT TO IMPROVEMENTS TO WESCONNETT BOULEVARD; APPROVING AN EXPENDITURE IN THE AMOUNT OF $200,000 FROM PREVIOUSLY APPROPRIATED FUNDS FOR THE PROJECT, FOR THE SETTLEMENT, UPON SPECIFIED CONDITIONS; AUTHORIZING THE EXECUTION OF A SETTLEMENT AND RELEASE AGREEMENT AND OTHER DOCUMENTS; PROVIDING AN EFFECTIVE DATE.

WHEREAS, the City of Jacksonville and JEA entered into agreements for the widening and improvement of portions of Wesconnett Boulevard (the “Project”), for construction and related services with a contractor which came to be known as John Carlo, Inc., (“John Carlo”); and

WHEREAS, the parties thereafter entered change orders and several amendments to the contracts extending the time of performance and expanding the scope of services to be provided; and

WHEREAS, a dispute arose between John Carlo and the City and JEA regarding performance of the contract requirements which dispute led to litigation against the City and JEA filed by John Carlo (styled John Carlo, Inc. v. City of Jacksonville and JEA; Case No. 16-2006-CA-8968, Division CV-B); and
WHEREAS, during the course of the litigation, the City and JEA believed and contended that a substantial portion of the delays in the Project were due to actions and inactions by BellSouth Telecommunications, Inc. (“BellSouth”); and

WHEREAS, as a result, City and JEA filed a third party complaint against BellSouth as part of the case, and added BellSouth to the caption; and 
WHEREAS, the City, JEA, John Carlo and BellSouth disagreed as to the issues in dispute, which disagreement had and still has the potential to result in protracted and expensive civil litigation and risks of liability for substantial damages which the parties wish to avoid; and

WHEREAS, the parties through their respective representatives have reached a potential settlement as to all disputed claims, subject to review and approval by the City Council pursuant to the requirements of Chapter 112, Ordinance Code; and 

WHEREAS, the Council finds that it is in the best interests of the City and the public that the dispute be resolved without resort to further litigation, costs and expenses, and financial exposure; now therefore 

BE IT ORDAINED by the Council of the City of Jacksonville:
Section 1.  Settlement approved.  The proposed settlement and release agreement attached to and incorporated in this ordinance by this reference as Exhibit 1 (the “Agreement”) is approved, and the Mayor or his designee is authorized to execute it in substantially the form attached, on behalf of the City. The General Counsel or her designee is authorized to execute all other settlement documents necessary to effect the approved settlement.  All terms of the Agreement including the expenditure of $200,000.00 referenced in the Agreement to Liberty Mutual Insurance Company, surety for John Carlo, Inc., from funds previously appropriated and now located in the account for the Project, account number PWCP351SD541-06504-PWO260-01, are hereby approved.
 Contemporaneously with the execution of the Agreement by the parties, the foregoing sum of $200,000.00, as contemplated within the Agreement, shall be paid, provided and on the condition that John Carlo and BellSouth comply with the terms of the Agreement, including specifically, but not limited to, that BellSouth directly pays to John Carlo the sum of $325,000.00 which BellSouth has agreed to pay as part of the global settlement of the litigation.  Payment shall be made to the payee (Liberty Mutual) within the time frame and means stated in the Agreement.

Section 2.  Effective date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form approved:

   /s/ Michael B. Wedner
Office of General Counsel

Legislation Prepared By:  Michael B. Wedner,
Deputy General Counsel
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SETTLEMENT AND LIMITED RELEASE AGREEMENT

This Settlement and Limited Release Agreement is made by and among the following
parties: John Carlo, Inc. (“JCI”), City of Jacksonville (“City”) and JEA, and BellSouth
Telecommunications, Inc. d/b/a AT&T Florida (“BellSouth”) (sometimes hereinafter collectively
called “the Parties”) as of this _ day of ,2011:

WHEREAS, JCI, the City, JEA and BellSouth are parties in the case styled John Carlo,
Inc. v. City of Jacksonville and JEA, and City of Jacksonville and JEA v. BellSouth
Telecommunications, Inc., Case No. 16-2006-CA-8968, Division CV-B, pending in the Circuit
Court of the Fourth Judicial Circuit, in and for Duval County, Florida (the “Action”); and

WHEREAS, various claims, defenses, and third party claims were filed by and disputed
among the Parties; and

WHEREAS, the Parties wish to resolve all claims and matters among them relating to the
construction project in issue in the litigation, which concemns certain improvements to
Wesconnett Boulevard between Blanding and Blanding (the “Project”);

NOW THEREFORE, in consideration of the above premises, and other good and
valuable consideration, the Parties agree to a complete and final settlement of all claims by,
between and among them, on the following terms and conditions:

1. Payment Amount: City and BellSouth shall pay JCI pursuant to the terms herein,

the total sum of $525,000.00 ($200,000.00 by City and $325,000.00 by BellSouth), as and for
complete and final settlement of all claims and demands that have been raised or could have been
raised by JCI in the action, and that have been raised or could have been raised by City and JEA

against BellSouth, regarding the Project.
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2. Payment Instructions: The total sum of $525,000.00 shall be deposited into the

trust account of Smith, Currie & Hancock, LLP, c/o F. Alan Cummings, Esquire, within forty-
five (45) days of the effective date of this Agreement (the date signed by the final signatory to
the Agreement). Per the instructions of Mr. Cummings, the payments by City and BellSouth
shall be made payable to Liberty Mutual Insurance Company, JCI’s surety as to the Project, and
shall constitute all sums due to Plaintiff JCI. Mr. Cummings may disburse such payments as
directed by his client(s) in this matter.

3. Dismissal of all Claims: Upon confirmed receipt and clearance into the above

trust account of the total settlement sum, as payment to JCI of the $525,000.00 in accordance
with the terms of this Agreement, JCI through its counsel, Mr. Cummings, shall forthwith file
with the Court and serve on City, JEA and BellSouth a fully and properly executed Notice of
Voluntary Dismissal With Prejudice of the Action, dismissing all of the claims it has, had or
could have had pertaining to the Project. Upon receipt of their service copy of the dismissal,
City and JEA likewise shall forthwith file and serve a Notice of Voluntary Dismissal with
Prejudice of their third party complaint against BellSouth. JCI need not complete its dismissal of
the Action until the above described payments have been received from both the City and
BellSouth.

4. Consent Final Judgment if Payments are not Made: If either the City or

BellSouth, or both, shall fail to pay their respective settlement payments within the above
described forty-five (45) day time frame, JCI at its discretion may apply to the Court for entry of
a Consent Final Judgment, the form of which shall be agreed upon by the Parties before or
contemporaneously with the execution of this Agreement, against either the City or BellSouth, as

appropriate, for the respective unpaid amount due and owing hereunder.

Exhibit 1
Page 2 of 5
5. Releases: Upon receipt and clearance of the settlement sum, JCI, City, JEA, and
BellSouth each shall be deemed to have, and hereby agree to have, dismissed, waived, and
released all of their claims they have had or could have had pertaining to the Project against all
of the other Parties. More particularly, in return for the settlement payments described herein
and the releases and promises deemed by and contained in this Agreement, JCI, City, JEA and
BellSouth in their own behalf and on behalf of their respective present and former parents,
successors, assigns, subsidiaries, other affiliated corporations, other affiliated entities, partners,
joint venture partners, limited partners, shareholders, officials, officers, directors, members,
managers, employees, agents, attorneys, representatives, sureties (including, as to John Carlo,
Inc., Liberty Mutual Insurance Company), subcontractors, ,suppliers, insurance carriers, and other
business associates or entities of any nature hereby fully, forever and unconditionally release,
remise, acquit and fully discharge all the other Parties and their respective present and former
parents, successors, assigns, subsidiaries, other affiliated corporations, other affiliated entities,
partners, joint venture partners, limited partners, shareholders, officials, officers, directors,
members, managers, employees, agents, attorneys, representatives, sureties (including, as to John
Carlo, Inc., Liberty Mutual Insurance Company), subcontractors, suppliers, insurance carriers,
and other business associates or entities of any nature of and from any and all bonds, claims,
demands, actions and causes of action, claims for indemnification, claims for contribution,
claims for subrogation, lawsuits, judgments, charges, grievances, costs, attorneys’ fees, damages,
losses and expenses of any kind or nature whatsoever at law, in equity or under any statute,
administrative rule, regulation or ordinance, whether known or unknown, direct or consequential,
foreseen or unforeseen, matured or unmatured, developed or undeveloped, discoverable or

undiscoverable, liquidated or unliquidated, that they have, might have, or might claim to have
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arising out of and relating in any way ONLY as to the above described construction Project,
including, but not limited to, those arising out of or relating in any way to any relationship,
agreement, representation, promise, conduct, transaction or occurrence alleged, attempted to be
alleged or which could have been alleged in any lawsuit, claim or allegation related to the
construction Project.

6. Attorneys’ Fees and Costs. Each party shall bear its own attorneys’ fees and costs

incurred in the Action.

7. Binding Agreement: This Agreement is binding upon all Parties and their

respective successors, heirs, assigns, representatives, agents, and attorneys.

8. Severability: If any one or more of the provisions in this Agreement are
determined to be invalid or unenforceable, the validity and enforceability of the remaining
provisions shall not be impaired thereby.

9. Counterparts: This Agreement may be executed in counterparts and facsimile
copies are considered as originals. All counterparts shall collectively constitute a single
Agreement.

10. Governing Law and Venue: This agreement shall be governed by and interpreted

under the laws of the State of Florida. Venue of any action which may be brought regarding
enforcement of the terms hereof shall be either in the above referenced Circuit Court of the
Fourth Judicial Circuit, or in the United States District Court for the Middle District of Florida,
Jacksonville Division.

John Carlo, Inc.

By:

Title:

Date:
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City of Jacksonville

By:

Title:

Date:

JEA

Title:

Date:

BellSouth Telecommunications, Inc. d/b/a AT&T Florida

By:

Title:

Date:

Form approved:
Office of General Counsel

By:

Its:
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